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MEMORANDUM 
      

 
To:   All Interested Persons 
 
From:   David Nocenti 
 
Re:  Request for Public Comment on a Proposal for a New Commercial Division Rule 

to Encourage Use of Lawyers as Referees on Consent 
 
Date: October 26, 2023 
 

==================== 
 

The Administrative Board of the Courts is seeking public comment on a proposal, 

proffered by the Commercial Division Advisory Council (CDAC), to create a new Commercial 

Division Rule 9-b (22 NYCRR § 202.70(g)) to encourage use of referees in the adjudication of 

disputes, upon consent of the parties and with the approval of the court. (Exhibit A, CDAC 

Memorandum) 

CDAC submits that the use of referees to adjudicate disputes in the Commercial Division 

is underutilized. The CPLR contemplates the use of private referees to make judicial 

determinations upon the consent of the parties and with the approval of the court. CDAC writes 

that referees can be particularly helpful when a case involves hundreds of issues, many 

emergency rulings, multiple trials, and/or a multitude of orders. CDAC hopes to bring attention 

to the availability of referees to adjudicate disputes with a new Commercial Division rule.  

==================== 

 
Persons wishing to comment on the proposal should e-mail their submissions to 

rulecomments@nycourts.gov or write to: David Nocenti, Esq., Counsel, Office of Court 

Administration, 25 Beaver Street, 10th Fl., New York, New York, 10004. Comments must be 

received no later than December 15, 2023.  

All public comments will be treated as available for disclosure under the Freedom of 



 

 

Information Law and are subject to publication by the Office of Court Administration. Issuance 

of a proposal for public comment should not be interpreted as an endorsement of that proposal by 

the Unified Court System or the Office of Court Administration. 



 

 

 

 

 

 

EXHIBIT A 



M E M O R A N D U M 

From: Subcommittee on the Role of the Commercial Division in the Court System 

O. Peter Sherwood 

Mark C. Zauderer 

  

Date: June 26, 2023 

Subject: Proposal for a New Commercial Division Rule to Encourage Use of Lawyers in Private 

Practice as Referees On Consent 

--------------------------------------------------------------------------------------------------------------------- 

The Subcommittee recommends the adoption of a New Commercial Division Rule as follows: 

 

 

 

  

 

 

Over the past decades, Courts in New York have adopted many measures to enhance 

efficiency in the disposition of cases. This effort has had a significant, salutary effect in the 

Commercial Division, where complex cases often intensely utilize the time and attention of 

judges, with an inevitable effect of extending the timeline of cases on the judge’s docket. 

Innovations such as mandatory mediation and Alternative Dispute Resolution -- in particular 

arbitration -- have helped to distribute the burden of litigation and have generally been positively 

received by the legal community. However, there is a different form of adjudication that is 

available in New York under existing statutes and rules, which has been underutilized: referees. 

 The use of referees in adjudication, unlike arbitration, operates completely within the 

existing judicial system. The CPLR expressly contemplates this procedure by authorizing, upon 

consent of the parties and the approval of the court, the appointment of a person to be substituted 

Rule 9-b. Counsel should be aware that in accordance with 

CPLR 4301 and 4317(a), on consent of the parties, and 

with the agreement of the Court, any person may be 

appointed by the Court to act in place of the assigned 

Supreme Court Justice, to determine any or all issues or to 

perform any act, with all the powers of the Supreme Court. 

 



for the Supreme Court Justice to make all judicial determinations. Appeals are taken directly to 

the Appellate Division in the same manner as an appeal from any other order of the trial court. 

See CPLR 4319 (“the decision of a Referee shall comply with the requirements for a decision by 

the court and shall stand as the decision of a court.”). Note that this designation of a referee to 

hear and determine is distinctively different from a reference for a referee to hear and report. See 

CPLR 4311.  

Two separate articles authored by former justices of the Appellate Division have strongly 

supported the consensual use of a private referee (see the two articles attached). As they note, the 

system has been employed in California.  

Experience has shown that use of referees can be particularly attractive to the court and 

the litigants in a case that does not simply involve, as is typical, a judicial determination of rights 

involving a past event or transaction. Some cases, like the Napoli v. Bern case cited in one of 

these articles, involve hundreds of issues, many requiring emergency rulings, such as in this law 

firm break up case requiring the reassignment of 24,000 clients to different lawyers, and multiple 

trials and hundreds of orders addressing complicated issues arising over a period of years during 

the course of judicial supervision. Moreover, where a chosen referee has supervision of the 

matter, delay and obfuscation is much less likely to take hold, as the parties are particularly 

motivated to preserve their credibility with the referee.  

As with other rules that the Administrative Board has adopted upon recommendation of 

the Commercial Division Advisory Council, the rule encouraging use of the referee model is 

purely voluntary. However, in instances in which the parties and the court choose to employ it, 

use of a private practitioner as a referee can serve as an important and useful tool for both the 



parties and the court system. We believe that practitioners, as well as many judges, may not be 

aware of the availability of this alternative. The proposed rule would bring attention to its utility. 














